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Non-Resident Taxation in the Performing Arts
Background
Major performing arts organizations in Canada regularly contract for the services of non-resident (i.e. foreign) artists and companies (referred to as “artists” in this document), in addition to engaging a large number of Canadian artists. Since 2013, however, increases in standards for compliance have rendered the non-resident taxation cumbersome to the point of impeding the regular business of Canadian performing arts organizations: a large number of waivers are being denied for failing to meet the increased standards, waiver processing times have increased, and a growing number of non-resident companies are assessed penalties for not filing information or tax returns. The burden of compliance with non-resident taxation is currently causing hardship to both Canadian engagers and to non-resident artists and companies. It is estimated that the cost of compliance could be 10 times greater than the potential tax revenues for the Canada Revenue Agency.
Overview of Non-Resident Taxation

Key Consideration
Non-resident taxation has been an irritant for many industries. In response to criticism, the government introduced in 2016 an employer certification program that reduces the burden of information returns.
The situation is particularly stringent in the performing arts. Not only are non-resident touring artists subject to the same requirements as companies whose staff may work in Canada for much longer durations, but non-resident artists are in fact subject to special rules. International tax treaties state that entertainers and sportspersons need to pay income tax in the country of performance, regardless of the general rules for companies, self-employed persons or employees (this is known as “Article 17” in the OECD Model Tax Treaty). This means that non-resident artists must withhold tax on payments made to individual performers. It also means that they can’t benefit from the administrative relief provided to non-resident corporations as part of the employer certification program.
Current Situation
The Performing Arts Tax Working Group, a collective of arts organizations, was assembled in March 2014 to remedy the situation.
Since then, the Working Group has written several letters to the Ministers of National Revenue, Finance, and Canadian Heritage, and has produced a series of recommendations to enhance the administration of non-resident taxation (now in its third iteration). 
Representatives of the Canada Revenue Agency (waiver officers only) have joined the Working Group in March 2016, and have since attended a few meetings of the group. However, no progress has been made to date with regards to any of the nine recommendations from the Working Group.
In comparison, issues related labour mobility (work permits, temporary foreign workers program) have been dealt with in twelve months only by CIC and HRSDC over 2014 and 2015.
Next Steps
The Canada Revenue Agency and Finance Canada should strike a joint task force with representatives of every step of the non-resident taxation process. Only then can non-resident taxation be looked at as whole, and actual streamlining be achieved.
This needs to happen now, so that new legislation (if required) can be introduced during the current parliamentary session.
About the Performing Arts Tax Working Group
The Performing Arts Tax Working Group is a collective of twenty performing arts organizations and associations representing more than 1,000 Canadian stakeholders. It was formed in 2014 to examine ways to achieve greater efficiency and better risk management in the administration of taxation of non-resident entertainers. CAPACOA was designated by Working Group members to be the facilitator for the group. The Working Group is comprised of the following organizations:

Arts Commons
Canadian Dance Assembly
Canadian Independent Music Association
CAPACOA
Cusson Management
Danse Danse
East Coast Music Association
Eponymous
evenko
Festival international de Jazz de Montréal
Festival Transamériques
Festivals and Major Events Canada
Indie Montréal
Kokoro Dance / Vancouver International Dance Festival
Les Grands Ballets Canadiens de Montréal
Lula Music and Arts Centre
Montréal, arts interculturels
Music Canada Live
National Arts Centre
North American Performing Arts Managers and Agents
Regroupement des événements majeurs internationaux
Small World Music Society
The CanDance Network
TOHU et Montréal Complètement Cirque
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Identification


Business Number


Individual Tax Number


Requires certified passports


Withholding Tax


R105 primary waiver


R105 or R102 secondary waiver


If no secondary waiver, withholding required for  individual NR contract/staff (2nd level taxtion)


Information Returns


 T4A-NR or T4-NR issued by NR artist to individual contract performers/staff


Enforced with penalties


Tax Returns


NR company must file T2


NR contract performers/staff must file T1


Obligation present even if waiver was granted


Enforced with penalties





Must be submitted by mail.


Triggers creation of payroll account


T4A-NR issued by Can. engager to NR artit
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